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No. 10,588 


QUESTIONS PRESENTED 

Iii the opinion of appellee the questions presented are: 

1. (a) Can appellant who did not comply with Rule 30 of 
the Federal Rules of Criminal Procedure requiring the 
charge to be objected to before the jury retires object to the 
court’s instruction concerning possession of recently stolen 
property ? 

1. (b) Did the court’s instruction on possession of re¬ 
cently stolen property shift the burden of proof to appellant 
as he alleges? 

2. (a) Can appellant who did not comply with Rule 30 of 
the Federal Rules of Criminal Procedure requiring the 
charge to be objected to before the jury retires object to the 
court instruction on the ground there was no evidence to 
show’ that the property found in his possession was stolen? 

2. (b) Did evidence that certain property was missing 
and later found in appellant’s possession justify the court 
instruction on the doctrine of possession of recently stolen 
property? 


(i) 
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fHmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,588 

John Wright, appellant 


v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This appeal is from a conviction of appellant on both 
counts of a two count indictment, the first count charging 
housebreaking and the second count charging grand larceny. 

Luther Walker was called as the first Government wit¬ 
ness and testified that he lived at 2012 14th Street, N. W., 
Washington, D. C. (J.A. 17); that on August 4,1949 he left 
home around 6:45 A.M. and returned about 6:00 P.M. (J.A. 
17); that when he returned home and was “fixing ’ 1 to go to 
the ball game he looked where he had his clothes hanging and 
discovered they were not there; he found that two suits, two 
shirts and a Japanese sword he had brought home from 
overseas were missing (J.A. 17); that the sword hung in 
plain view over the mantle with a German helmet (J.A. 18); 
that at the time he returned the transom glass was out (J.A. 
20); and that Government Exhibit No. 1 was his missing 

(l) 
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Japanese sword (J.A. 18); that Government Exhibit No. 
2 was a shirt similar to one of his that was missing (J.A: 
18,19). He further testified that appellant was his nephew 
(J:A. 17); that appellant had been in his home many times, 
and as recently as three weeks before the property disap¬ 
peared (J.A. 19); that he had recently had new locks put on 
the door (J.A. 20); and that the door was locked when his 
family left to go to work the morning of the day the prop¬ 
erty disappeared (J.A. 20). 

Delbert D. Brill, of the Metropolitan Police Department 
was called as the next witness and testified that he arrested 
appellant at 1:00 o’clock in the afternoon on August 5, 
1949 (J.A. 21); that appellant had in his possession a 
Japanese sword, Government Exhibit No. 1 (J.A. 21); that 
appellant also had on the shirt, Government Exhibit No. 2 
(J.A. 22); that appellant told him the shirt and sword had 
been given him by one Sonny Wilson and he in turn had 
loaned said Sonny Wilson some money (J.A. 22); that he 
and appellant went tw’O places looking for Wilson but could 
not find him (J.A. 22). 

John Wright took the witness stand in his own defense 
and testified that on August 4, 1949, he was at Kenwood 
Golf Course until 5:00 or 5:30 p.m. and then went to 2351 
Champlain Street and talked to the manager of the apart¬ 
ment about a paint job and he then wrent to the Lucky Strike 
Bowling Alley (J.A. 24); and that he took the two Gov¬ 
ernment exhibits from Wilson in pawn about one or two 
o’clock on August 5, 1949 (J.A. 24). He presented no wit¬ 
nesses in support of his story. He admitted that he had 
lived in Walker’s apartment and that he vras thoroughly 
familiar with it (J.A. 23). He also admitted that he had 
been convicted of assault, assault with a dangerous weapon, 
and carrying concealed weapons (J.A. 26, 27). 

STATUTES INVOLVED 

Housebreaking. Section 22-1801, District of Columbia 
Code: 

Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any 
dwelling, bank, store, warehouse, shop, stable, or other 
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building, or any apartment or room, whether at the time 
occupied or not, or any steamboat, canal boat, vessel, or 
other watercraft, or railroad car, or any yard where any 
lumber, coal, or other goods or chattels are deposited 
and kept for the purpose of trade, with intent to break 
and carry away any part thereof or any fixture or other 
thing attached to or connected with the same, or to com¬ 
mit any criminal offense, shall be imprisoned for not 
more than fifteen years. 

Grand larceny. Section 22-2201, District of Columbia 
Code: 


Whoever shall feloniously take and carry away any¬ 
thing of value of the amount or value of $50. or up¬ 
ward, including things savoring of the realty, shall 
suffer imprisonment for not less than one nor more 
than ten years. 


SUMMARY OF ARGUMENT 

I 

Appellant is not in a position to complain of the court’s 
instruction as he did not comply with Rule 30 of the Fed¬ 
eral Rules of Criminal Procedure requiring the charge to 
be objected to before the jury retires. In any event the 
court correctly instructed the jury concerning possession of 
recently stolen property. 


II 

Appellant is not in a position to complain of the court’s 
instruction as he did not comply with Rule 30 of the Fed¬ 
eral Rules of Criminal Procedure. There was sufficient 
evidence to show that the property had been stolen. 

III 

There is no merit in appellant’s other contentions. 
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ARGUMENT 

I 

Appellant Cannot Complaint of the Court’s Instruction where 
he has not Complied with Rule 30 of the Federal Rules of 
Criminal Procedure. 

Appellant urges that the trial court erred in its instruc¬ 
tion to the jury concerning possession of recently stolen 
property (Br. 9). Appellant, however, is not in a position 
to object to the court’s instruction as he did not object 
before the jury retired as is required by Rule 30 of the 
Federal Rules of Criminal Procedure. At the close of its 
instructions the court asked appellant’s counsel if the ap¬ 
pellant requested any further instruction or had any ex¬ 
ceptions to the charge as given. Appellant’s counsel 
answered “No” to both questions (J.A. 33). Thus ap¬ 
pellant actually approved the instruction as given. As 
appellant did not comply with the requirement of Rule 
30 of the Federal Rules of Criminal Procedure, he should 
not now be allowed to urge that there was error in the 

instruction. LanJiam v. United States, - U. S. App. 

D. C.- (Decided November 2, 1950); Coates v. United 

States, -U. S. App. D. C. - (decided October 16, 

1950); Villaroman v. United States, -U. S. App. D. C. 

- (decided July 24, 1950). 

Appellant further urges that this alleged error is so 
substantial and prejudicial that it should be considered 
by this court under Rule 52(b) of the Federal Rules of 
Criminal Procedure (Br. 14). The court did not instruct 
the jury that unexplained possession of recently stolen 
property raised a presumption of guilt nor did it in 
effect instruct the jury that the burden of proof shifted to 
th4 appellant as alleged by appellant (Br. 10). The court 
charged the jury that such possession was a foundation 
for t presumption of guilt. This is different than saying 
it raises a presumption. The Government submits that 
the instruction given substantially follows the doctrine 
laid down in Traetenberg v. United States, 53 App. D. C. 
396, 293 Fed. 476. In that case this court said the unex¬ 
plained exclusive possession of stolen property, shortly 
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after the commission of a larceny, may satisfy the jury 
and warrant a verdict of guilty, but that such a circum¬ 
stance does not raise a presumption of law that the defend¬ 
ant committed the larceny. In other words, it is an infer¬ 
ence that might or might not be indulged. That is what 
the lower court instructed the jury when it told them: 

The testimony in this case indicates that the de¬ 
fendant was found in possession of certain items of 
stolen property within a relatively short time after 
that property had been stolen. 

The law is that the party found in possession of 
property recently stolen is required to account for it, 
to show that as far as he was concerned, his posses¬ 
sion was innocent and honest. 

If it is accounted for in that way by the party found 
in possession then possession ceases to be a founda¬ 
tion for a presumption of guilt. 

If it is not accounted for in that satisfactory, 
straightforward and truthful way, that would stamp 
it as an honest accounting, then it is a foundation for 
a presumption of guilt against the possessor, that is, 
the defendant in this case. 

If the defendant’s explanation of his possession 
of the property is truthful, if it is apparently honest, 
if it is not contradictory, if it has the indicia of 
truth connected with it, it may cause to pass out of the 
case the consideration of the presumption arising from 
the possession of the property, but if it is not ex¬ 
plained in that way, possession becomes the founda¬ 
tion of a presumption against the party who is thus 
found in possession of the property. (J.A. 31, 32.) 

Appellant argues that this portion of the instruction 
must have conveyed to the jury the idea that the burden 
of providing a satisfactory explanation for his possession 
of the property rested upon the defendant, and that if he 
failed to present such an explanation they must find him 
guilty. This argument assumes that to the laymen on 
the jury the word “presumption” carried the same tech¬ 
nical overtones as it would to a lawyer. The law has en¬ 
deavored in recent years to draw a nice distinction be¬ 
tween a “presumption” and an “inference”. See Mr. 
Justice Black’s dissent in Bollenbach v. United States, 
326 U. S. 607, 616-617. Consequently, if the present in- 


l 
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struction had used the term “inference” we presume 
appellant’s counsel would have no quarrel with it. To 
the laymen on the jury, however, neither term, of itself, 
would have conveyed anything more than a sense of strong 
probability, 1 i.e., that if appellant failed to explain where 
he got the sword and the shirt, they could conclude that 
he probably stole them. But we submit that there vras 
nothing in the instruction to lead the jury to believe that 
they were forced to reach such a conclusion. The court’s 
us6 of the term “presumption” was further weakened by 
the fact that he referred to it in each instance simply as 
a “foundation for a presumption.” By contrast, when 
the court was instructing the jury as to the presumption 
of innocence, their duty was described in imperative terms. 
They were told that “the Government must prove the 
defendant guilty to a moral certainty,” and that “you 
mdst find the defendant not guilty” unless the Government 
sustained this burden of proof (J.A. 30; emphasis 
supplied). When the instruction is read as a whole it 
becomes clear, we submit, that the only presumption in 
the case which was described as binding on the jury if 
not rebutted was the presumption of innocence. 

Moreover, the prosecuting attorney himself had made 
it abundantly clear to the jury that the determination of 
guilt lay entirely with them, and that they were not bound 
by the presumption, even though appellant failed satis¬ 
factorily to explain his possession of his uncle’s prop¬ 
erty. For the prosecution in arguing the case to the jury, 
just previous to the court’s instruction, had said (J.A. 
28): 

* * * his Honor will instruct you that recent 
! possession of stolen property may of itself alone be 
sufficient for you to find him guilty of that crime. 

You are not forced to, but that alone is enough. 
[Emphasis supplied.] 


1 Compare the definitions of the two words in any standard dic¬ 
tionary. Even to the lawyer the term “presumption” does not 
normally signify the imperative unless accompanied by such ad¬ 
jectives as “binding” or “conclusive”. 



7 


and this same statement was repeated by the prosecutor a 
few moments later (J.A. 28). 

Furthermore, the Government’s case was not, as stated in 
appellant’s brief (Br. 9), based simply and solely upon the 
fact of recent possession of the stolen property. In addition 
to this the Government showed that appellant was thor¬ 
oughly familiar with his uncle’s apartment; that the 
Japanese sword had been hanging there in full view for 
some time and must surely have been known to appellant; 
and that when he was found in possession of this unique 
(see R. 53) article the day after its disappearance he gave 
an explanation for its presence which he failed utterly to 
substantiate {supra, p. 2). 

We submit that the court’s instruction was correct and 
contained nothing prejudicial to appellant. 

II 

There Was Evidence to Show that the Articles were Stolen 

Appellant urges that the court’s charge erroneously as¬ 
sumed that the evidence showed that the property found in 
the appellant’s possession was stolen (Br. 15). 

Appellant is precluded from raising this point on appeal 
as he did not comply with Rule 30 of the Federal Rules of 
Criminal Procedure when he failed to object to the court’s 
charge before the jury retired. See Lanham v. United 
States, supra; Coates v. United States, supra; and Villa- 
roman v. United States, supra. Nor is this substantial or 
prejudicial error that should be noted by this court under 
Rule 52(b) of the Federal Rules of Criminal Procedure as 
there was evidence that the property had been stolen and the 
jury was told that in order to convict appellant it would have 
to find that he had stolen the property. Appellant urges 
that the Government never proved that the property was 
stolen (Br. 15). This in effect is an argument that the Gov¬ 
ernment had not proven the charge and therefore the lower 
court should have directed a verdict of not guilty. In deter¬ 
mining whether a directed verdict of acquittal should be 
granted the judge must assume the truth of the Govern- 
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ment’s evidence and also give the Government the benefit 
of all legitimate inferences to be drawn therefrom. Curley 
v. United States, 81U. S. App. D. C. 389,160 F. 2d 229. This 
doctrine should be applied here although no motion for a 
directed verdict of acquittal was made as appellant alleges 
the Government did not prove the charge. Here the evi¬ 
dence showed that on August 4,1949 the complaining witness 
returned home and found certain articles missing from his 
house—some clothing taken from his clothes closet and a 
Japanese sword which hung above the mantel; he also 
discovered the transom window glass had been removed 
(J.A. 17,18,20). Appellant argues that men frequently find 
articles are “missing”, but that it by no means follows that 
in every case there has been a larceny. However, in all cases 
one does not later find another in possession of his “miss¬ 
ing” articles. It is submitted that a legitimate inference to 
be drawn from the evidence that the clothes and the sword 
were missing, that the transom was out, and that appellant 
w’as found in possession of the sword and a piece of clothing 
similar to some of that missing, is that the articles were 
stolen. As appellant was found in possession of this sword 
and piece of clothing there was foundation for the court’s 
instruction on possession of recently stolen property. 
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III 

Other Contentions 

Appellee agrees with appellant’s counsel that there is 
no merit in the other contentions raised by appellant and 
therefore appellee does not feel it necessary to discuss these 
points. 

CONCLUSION 

Therefore, it is respectfully submitted that the judgment 
of the lower court should be affirmed. 

George Morris Fay, 

United States Attorney. 

John D. Lane, 

Assistant United States Attorney. 

Joseph M. Howard, 
Assistant United States Attorney. 

Richard M. Roberts, 
Assistant United States Attorney. 

• •••••• 
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APPENDIX 

1 Filed in Open Court Sep. 6, 1949. Harry M. Hull, 

Clerk 

The Grand Jury charges: 

On or about August 4,1949, within the District of Colum¬ 
bia, John Wright entered the apartment of Luther R. 
Walker with intent to steal property of another. 

Second Count: 

On or about August 4,1949, within the District of Colum¬ 
bia, John Wright stole the property of Luther R. Walker 
of the value of about $56.00, consisting of the following: two 
suits of clothes, each suit of the value of twenty dollars, two 
shirts, each shirt of the value of three dollars, and one 
sword, of the value of ten dollars. 

2 Filed Sep. 9, 1949. Harry M. Hull, Clerk 

Plea of Defendant 

On this 9th day of September, 1949, the defendant John 
Wright, appearing in proper person, being arraigned in 
open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 

The defendant is remanded to the District Jail. 

3 Order Appointing Counsel to Defend 

Upon consideration of the motion of the defendant in the 
above-entitled cause, it is this 16th day of Sept. A. D., 1949 
Ordered, That William J. Bartle, Esq. be, and he is, hereby 
appointed to appear and defend on behalf of the said defend¬ 
ant. 

Edward A. Tamm, 

Judge. 

4 On the 31st day of October, 1949, came the attorney 
of the United States; the defendant in proper per¬ 
son and by his attorney William J. Bartle, Esquire; where¬ 
upon the jurors of the regular Petit Jury panel serving in 
Criminal Court No. Three, being called, are sworn upon 
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their voir dire; and thereupon comes a jury of good and law 
ful persons of the District of Columbia, to-wit: 


1. Marion P. Ball 

2. Kathryn C. Brown 

3. George Cohen 

4. Baird E. Dowell 

5. Lee A. Gormours 

6. James Hampton 


7. William E. Harkins 

8. John J. Koopman 

9. Albert J. Michell 

10. Aline E. Miles 

11. Tipton G. Morrow 

12. Louie C. Newman 


who are sworn to well and truly try the issue joined herein; 
upon their oath say that the defendant is guilty as charged 
in the indictment. 

The case is referred to the Probation Officer of the Court 
and the defendant is remanded to the District Jail. 

5 On this 10th day of November, 1949 came the at¬ 

torney for the government and the defendant ap¬ 
peared in person and by counsel, William J. Bartle, Esquire. 

It Is Adjudged that the defendant has been convicted 
upon his plea of not guilty and a verdict of guilty of the 
offense of Housebreaking and Larceny as charged and the 
court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no suffi¬ 
cient cause to the contrary being shown or appearing to the 
Court, 

It Is Adjudged that the defendant is guilty as charged and 
convicted. 

It Is Adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of Two (2) Years 
to Six (6) Years on Count One, Two (2) Years to Six (6) 
Years on Count Two; said sentence by the counts of the 
indictment to run concurrently. 
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6 Filed Nov. 26, 1949. Harry M. Hull, Clerk 
Received Nov. 22,1949. Harry M. Hull, Clerk 

In the United States Court of Appeals, Washington (1), 

i D. C., IN AND FOR THE DISTRICT OF COLUMBIA 

CR. 1263-49 

Name: John Wright 
vs. 

i United States of America 

, A Motion for an Appeal 

i Comes Now your appellant John Wright Truthfully. 
And States the following to wit: for Resons unsuffinc Evi¬ 
dence, Mistrile, Forced to sind Statements Forced inforced 
by finger, Notes Made doing trile, Indicted an tried on Dif¬ 
ferent Charges are charge, used Personal Belongons to 
creamate as Pergery agenst rights, Indicted an tried in 
different Manor, Like of witnes, No investogator. No 
Conections, Notes was Made by the Jury trile this date 
113149 was Forced under Penolties Provided Not by Law 
in Such Cases, open Case, and other remarks. 

Forma Paupers 

I John Wright your Appellant being Duly Sworn Ac¬ 
cording to Law and Justice Dispous and Says that he is a 
Citizen of the united States, A Legal Resident of the District 
of Columbia and believe to be of Sound Mind. But due to 
his imporerty is unable to give to Society There of and feel 
that he is Entilled to the Re-Dres he Seeks in said Action 
and Said “Actions are taken in good faith. ,, 

7 John Wright, 

“John Wright.” 

Sworn to and Befor Me this 18th day of Nov. 1949. My 
Commissicer expires-,-. 

| Geo. B.-, 

Notary Public. 

Denied—Not taken in good faith. 

Tamm, J. 

11/25/49. 
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8 Filed Dec. 20, 1949. Harry M. Hull, Clerk 

Received Dec. 8, 10:24 A. M. ’49. U. S. Attorney’s Office. 

Harry M. Hull, Clerk 

District Court of the United States for the District of 

Columbia 

Criminal No. 1263-49 
John Wright 


vs. 

R. E. 

U. S. of America 


Nov. 30, 1949. 


A Motion for a New Trial 
Forma, Paupeis, Oath 

1 John Wright, being First duly Sworn According to 
Law depose, say that I am the defendant in the above 
entitled, cause, and in the Support of my Application for 
leave to proceed in said cause with Out, being Requird 
prepay fees of Costs. 

State as Follows 

2 that I am unable to pay the Cost of said suit of Action: 
3 That I am unable to give security for the Same. 4 That I 
belive I am entitle to the Redress I seek in said Suit of 
Action. 5 That the Nature of my Cause of . . . Action 
is driebly Stated As Follows: 

I John Wright, truthfully state the following to-Wit: 
Resons: improperly represented: Lawyer insisted on Plead¬ 
ing guilty Against My better Judgment: unsuffinc Evideinc: 
Mistrial: Forced to Singn statements: Horribly treat¬ 
ments: Notes Made doing the trial: indicted on different 
Charge are charges: 

9 Used personal belongans as perjury against right: 

Like of witness no investorgator: Notes was made 
By the jury 10, 31, 49. I was Forced under penalties Pro¬ 
vided Not by law in such Cases: 
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Forma Paupeis 

I John Wright: Your Appellant being duby . . . Sworn 
According to law and Justic disposes and says that I am a 
Citizen of the United States, A legal Resident of the district 
of Columbia: 

And believe to be of sound mind, but due to My imporerty 
is unable to give to society there of and feel that I am intitled 
to the . . . Redress I seeks in said Suit of Actions, And 
Said Action are taken in good faith. 

John Wright. 

Sworn to and Signed before me this 2nd day of Decem¬ 
ber, 1949, at Lorton, Va. 

! Kermit A. Weakley, 

Notary Public. 

My Commission Expires September 25, 1950. 

Denied. 

Tamm, J. 

12/16/49. 

10 Filed Mar. 23,1950. Harry M. Hull, Clerk. 

United States District Court for the District of 

Columbia 

Criminal No. 1263-49 
i United States of America 


vs. 

John Wright 
Notice of Appeal 

Name and address of appellant: John Wright, D. C. Re¬ 
formatory, Lorton, Va. 

Name and address of appellant’s attorney: Wm. J. Bar- 
tie, 402 8th St., N.E., Wash., D. C. 

Offense: Housebreaking and larceny. 

Concise statement of judgment or order, giving date, and 
any sentence: Two years to Six years on count one; Two 
years to Six years on count two; said sentence by the counts 
of the indictment to run concurrently. Tamm, J. 

Name of institution where now confined, if not on bail: 
D. C. Reformatory, Lorton, Va. 
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I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the above-stated judgment. 

Date: March 23,1950. 

(s.) John Wright, 

Appellant. 

By Harry M. Hull, 

Clerk. 

By Margaret L. Boswell, 

Deputy Clerk. 

11 Filed Mar. 23, 1950. Harry M. Hull, Clerk. 

Order 

Upon consideration of defendant’s application and affi¬ 
davit, it is this 23rd day of March, 1950, 

Ordered, that the defendant be, and he hereby is, author¬ 
ized to proceed on appeal in forma pauperis. 

Edward A. Tamm, 

Judge. 

Certificate of Service 

I hereby certify that a copy of the foregoing Order was 
mailed this 23 day of March, 1950, to William J. Bartle, 
Esquire, 402 8th Street, N. E., Washington, D. C., attorney 
for the defendant, and a copy of the foregoing Order was 
mailed this 23 day of March, 1950, to John Wright, District 
Reformatory, Lorton, Virginia, defendant. 

John D. Lane, 

Assistant United States Attorney. 

• •••••• 

14 Criminal No. 1263-49 

United States 
v. 

John Wright 

Washington, D. C., Monday, October 31, 1949. 

The above-entitled cause came on for trial before Honor¬ 
able Edward A. Tamm, at 2:20 o ’clock p. m. 

Appearances : 

On behalf of the United States: John Lane. 

On behalf of the defendant: William J. Bartle. 



15 


Voir Dire Examination of Jurors 


(The entire panel of prospective jurors was s-worn on 
voir dire, and the following proceedings had:) 

Mr. Bartle : I have just one question, your Honor. 

Have any prospective jurors ever had your home broken 
into or have you been the victim of a larceny? 

Prospective Juror Raymond: My name is Raymond. I 
have had my store broken into on a couple of occa¬ 
sions. 

16 The Court: Would that fact interfere in any way 
with your ability to reach a fair and impartial verdict 
in this case solely upon the evidence produced in the court¬ 
room? 

Prospective Juror Raymond: I don’t think so. 

The Court: Very well. 


(The deputy clerk then called the names of 12 prospec 
tive jurors, who took seats in the jury box as follows:) 


1. Marion P. Ball 

2. Kathryn C. Brown 

3. George Cohen 

4. Baird E. Dowell 

5. Lee A. Gormours 

6. James Hampton 


7. William E. Harkins 

8. John J. Koopman 

9. Albert J. Michell 

10. Aline E. Miles 

11. Tipton G. Morrow 

12. Louie C. Newman 


Mr. Lane : The Government is content, your Honor. 
The Court: Is the defendant satisfied? 

Mr. Bartle : Yes, your Honor. 

The Court: Very well. 


1 (The 12 jurors in the box were then duly sworn to try the 
issues in the case.) 


• •••••• 


19 Monday, October 31, 1949. 

The above-entitled cause came on for trial before Honor¬ 
able Edward A. Tamm, at 2:20 o’clock p. m. 
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22 Evidence on Behalf of United States 

Mr. Lane: Luther Walker. 

Thereupon Luther R. Walker was called as a witness for 
and on behalf of the United States and, having been first 
duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Lane : 

Q. Will you give us your name and address, please ? 

A. Luther R. Walker, 2012 Fourteenth Street, North¬ 
west. 

Q. Do you know the defendant John Wright? 

A. Yes, sir. 

Q. Is he related to you? 

A. Yes, sir. He is my nephew. 

Q. Directing your attention to August 4, where were 
you living at that time? 

A. Same place. 

Q. What was your apartment number? 

A. Apartment 3. 

Q. What time did you return home ? 

A. About 6 o’clock. 

23 Q. When had you left? 

A. I left that morning around about a quarter 
of 7,1 guess. 

Q. Did anything unusual greet you on your arrival back 
at the premises? 

A. Yes, sir. When I got back home, I was fixing to go to 
the ballgame and I had looked up there where I had my 
clothes hanging, and they were not there, so I called my 
wife and asked her. 

Q. What was missing? 

A. Two suits and two shirts and a Japanese sword I 
brought from overseas. 

Q. When did you buy the suits and what did you pay 
for them? 

A. Well, I bought that blue suit, it was practically new; 
I think I had it around seven months, something like that. 

Q. How much did you pay for it? 

A. I paid $55 for the blue one. 

Q. What about the other suit? 

A. $55 for the brown and $65 for the blue one. 

• •••*** 
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26 Q. You also say you were missing a sword. 

Where had that been in your apartment, if you 

know ? 

A. It was hanging right up over the mantle, with a Ger¬ 
man helmet. 

Q. Had you purchased the sword? 

A. I got it overseas. 

Mr. Lane : I ask that this sword be marked Government’s 
Exhibit No. 1 for identification. 

The Court: The Clerk will so mark it. 

(Sword referred to was marked Government’s Exhibit 
No. 1 for identification.) 

By Mr. Lane : 

Q. Showing you Government’s Exhibit No. 1, I will ask 
you if you can tell us whether that is the sword you testified 
about. 

A. Yes, sir; this is it. I wrapped this here with tape 
(indicating). 

Mr. Lane: Without objection, Government’s Exhibit No. 
1 is now offered in evidence, your Honor. 

The Court : It will be admitted. 

27 Mr. Lane : I ask you to mark this shirt as Govern¬ 
ment’s Exhibit No. 2. 

(Shirt referred to was marked Government’s Exhibit 
No. 2 for identification.) 

By Mr. Lane : 

Q. With reference to the maroon shirt which belonged to 
a customer, did you have tags on it at the time ? 

A. I did. 

Q. Where were they? 

A. I usually tagged them along up here around the flap 
of it (indicating). 

Q. In the front of the shirt? 

A. Yes, sir. 

Q. Showing you Government’s No. 2 for identification, 
I will ask you first if this resembles the shirt that you 
testified about in color and buttons. 

A. Yes, sir; that looks like it. 

Q. Can you tell any difference between that shirt and 
the one you had in your apartment belonging to your 
customer? 
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A. No; no difference. 

Q. Can you positively identify it, however, either by 
brand name or marking? 

A. No, sir; no mark in the shirt. 

Q. All you can tell is that that resembles the shirt? 

A. Yes, sir. 

28 Cross-examination. 

By Mr. Bartle : 

Q. I believe you testified that the defendant is a relation 
of yours. 

A. Yes, sir. 

Q. Has he ever been to your house? 

A. Yes, sir; many times. 

Q. Frequently? 

A. Yes, he was up there, I guess, about three weeks before 
the place w T as broken into. 

Q. How long has he been coming to your house? 

A. Oh, he has been coming there for, I guess, around 
about way before I went in the Army, he was coming there. 
Q. Then he was thoroughly familiar with the interior of 
your apartment? 

29 A. He had been coming there. 

Q. Now, was there anything else missing when you 
came home on August 4? 

A. Yes, sir. 

Q. Were there any other suits there? 

A. Any other suits ? 

Q. Yes. 

A. There were suits hanging up there, generally in the 
hall room; he had some, that lived there, and they was not 
bothered. 

Q. Nothing else was disturbed? 

A. That is right. 

Q. You say, if I am correct, that he was there about three 
weeks prior to this incident? 

A. Yes, sir. 

Q. Did you have this sword there at the time? 

A. Yes, sir. 

Q. And you have had that sword for how long? 

A. I brought that sword home in ’45. 

Q. And has it been in the same place since you brought it 
back? 

A. Yes, sir. 
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Q. And I believe you testified that hung over the mantle- 
piece? 

A. Yes, sir. 

30 Q. Then it was in plain view of anybody that came 
to your apartment? 

A. Yes, sir; anybody could see it. 

Q. I just want to repeat one question. 

I believe you have testified that you cannot identify this 
as the shirt which was in your possession? 

A. No, sir, I don’t have any marks on it. 

Q. In other words, this shirt merely looks like or is simi¬ 
lar to the one that vou had? 

m 

A. Yes, sir. 

! Q. And it is entirely possible that that might have been 
purchased at a number of stores in town, that type of shirt? 
A. Yes, sir; I expect so. 

Q. When you entered the apartment, did you find any¬ 
thing that indicated who had broken in? 

A. Not at first, until I went in there and I seen—I had 
new locks put on the door and my doors had not been broke 
in, but I looked up in the vestibule glass and the whole 
vestibule glass had been taken out, the transom glass, 
rather. 

Redirect examination. 

By Mr. Lane : 

Q. You had locked your apartment before you left; is 
that right? 

31 A. Well, when I left in the morning, I left my wife 
there and the gentleman that lives in the little hall 

room there. 

Q. Do they go to work? 

A. Yes, sir. 

Q. Both of them? 

A. Yes, sir. 

Q. They have keys? 

A. Yes, sir. 

Q. But when you returned, the transom glass was out? 

A. Yes, sir. 

Q. Was someone else in the apartment when you re¬ 
turned? 

A. No, sir. 

Q. And the doors were locked ? 

A. The doors were locked. 

Q. One thing I forgot to ask yon: 
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You value this sword, as alleged in the indictment, at $10. 
Would you take $10 for it? 

A. No, sir, I would not take anything for it. 

Q. Do you think it is worth more ? 

A. Yes, sir. 


Delbert D. Brill was called as a witness for and on 
behalf of the United States and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Lane : 

Q. Give us your name and assignment, please. 

A. Private Delbert D. Brill, Metropolitan Police Depart¬ 
ment, assigned to a radio car in the 13th Precinct. 

Q. Directing your attention to August 5, 1949, around 
1 o ’clock in the afternoon, did you arrest this defendant ? 

A. I did. 

Q. And what, if anything, did he have in his possession 
at that time ? 

A. He had a Japanese sword. 

33 Q. On his person? 

A. He did. 

Q. Showing you Government’s Exhibit No. 1, I will ask 
you if that is the sworn to which you refer. 

A. That is. 

Q. Officer, directing your attention to August 6, 1949, 
this defendant was arraigned on this charge, was he not ? 

A. That is right. 

Q. And were you present? 

A. I was. 

Q. How was he attired at the time, as far as upper cloth¬ 
ing is concerned? 

A. He had a red, maroon shirt on, with pearl buttons on 
it, snap pearl buttons. 

Q. At the time of his arrest what was he wearing? 

A. He was wearing that same shirt. 

Q. Did you at my request have certain articles of this 
defendant sent up from the jail this morning? 

A. I did. 

Q. To wit, what? 

A. Sir? 

Q. What were they? 

A. A red, maroon shirt. 
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Q. I ask you if this is the shirt you have been talking 
about; that is, with reference to the one that came up 

34 this morning. 

A. That is. 

Mr. Lane: The shirt being Government’s Exhibit No. 2 
for identification. 

By Mr. Lane : 

•Q. I ask you, Officer, if you can tell any difference between 
this shirt and the one he had at the time of the arrest. 

A. No, sir. 

Q. Officer, did there come a time subsequent to his arrest 
on August 5, that you questioned him in connection with 
Mr. Luther’s apartment? 

A. There was. 

Q. What, if anything, did he have to say? 

A. He told me that he didn’t know nothing about the 
apartment; that he had took the sword and the shirt in pawn 
from another boy. 

Q. When did he say, if he did say, that that transaction 
took place ? 

A. Previous. He didn’t give me no definite time, 
i Q. Did he tell you who the man was? 

A. He said it was Sonny Wilson. 

Q. Did he tell you where he lived ? 

A. He told me he lived on Georgia Avenue. 

Q. What part? 

A. He was taking us to show us on Georgia 

35 Avenue. He didn’t know the number. 

Q. And after you left Georgia Avenue, did you go 
any other place? 

A. We did. 

Q. Where was this? 

A. On Irving Street. 

1 Q. At the direction of whom did you go to Irving Street? 
A. On the defendant’s. 

1 Q. What particular block, if any, did he direct you to? 

A. That was just east of Georgia Avenue. 

Q. On Irving? 

A. On Irving Street. 

Q. The search was made there? 

A. Yes, sir. 

Q. Is that all you know about the case? 

A. Yes, sir. 

Mr. Lane : You may inquire. 


I 
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36 Evidence on Behalf of Defendant 

Thereupon John Wright, the defendant, took the witness 
stand in his own behalf and, having been first duly sworn, 
was examined and testified as follows: 

37 Direct examination. 

By Mr. Bartle : 

Q. Will you state your name to the jury? 

A. John Wright. 

Q. Where do you live ? 

A. 2351 Champlain Street. 

Q. How long have you lived there—in Washington? 

A. I came here in Washington, my first trip in 1936. 

Q. When you first came to Washington, was Luther 
Walker here in town? 

A. Yes, sir; he was here. 

Q. What relation is he to you? 

A. He is my mother’s brother. 

Q. Did you have occasion to visit him ? 

A. Well, I have visited him; in fact, I have lived at his 
house. 

Q. For how long a period did you live there, and when 
was that? 

A. I lived there during the time before he went in the 
service, and after he went in the service. 

Q. Taking it all together, how long would you say you had 
lived with him? Six months, or a year? 

A. I lived with him over a year. 

Q. At various times? 

A. Yes. 

38 Q. Then you were thoroughly familiar with his 
apartment; is that right? 

A. Yes, sir; thoroughly familiar with it. 

Q. When was the last time you visited him? 

A. Well, before I got locked up, it was about two months 
before I was up at his house. 

Q. And what was the occasion of that visit? 

A. That visit? 

Q. Yes. 

A. Well, I went by there to borrow some money from 
him, because my girl was sick. I went by there one night 
about 9 or 9:30. 

Q. Did you have a key to the place? 

A. No, sir, I didn’t have a key. 
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Q. Had you seen Government’s Exhibit No. 1, which is 
the sword, when you were there on your last visit? 

A. No, sir. 

Q. Did you enter the living room, or wherever the fire¬ 
place is, that room? 

1 A. Well, I went right to his bed. He opened the door and 
I went directly to the bed where he was, and asked him for 
the amount of money to carry her to the hospital. 

Q. Now, coming to August 4, can you tell us where you 
were? Beginning at noon on August 4. 

A. Well, I would say from 9 o’clock, on August 4, 

39 I was in Kenwood, Maryland, at the Kenwood Golf 
Course, for Mr. George Diffenbaugh. 

Q. Do you work there ? 

A. Yes, sir. 

1 Q. What is your position, or what kind of work do you do? 

A. Well, at times I am cleaning clubs and then I caddy for 
Mr. Diffenbaugh, his wife, and the members of the club. 

Q. When did you leave the Kenw’ood Country Club? 

1 A. I left the Kenwood Country Club at about around 5 
or 5:30, when I got back in town. 

Q. Where did you go from there? 

1 A. I left there and I went to 2351 Champlain and had a 
talk with Mr. Neth, the manager of the apartment, about 
a paint job. 

Q. During that day, were you anywhere in the vicinity of 
2012 Fourteenth Street, Northwest? 

1 A. Well, later I did stop by the Lucky Strike bowling 
center at 14th and Riggs. 

Q. What time "was that? 

A. That was around 6 o ’clock when I stopped there. 

Q. When you were arrested, you had certain items in 
your possession? 

A. Yes, sir. 

Q. When did you get those ? 

40 A. Well, I took those things in pawn from Sonny 
Wilson, around between 1 and 2 o’clock on the 5th 

day. 

Q. That was the next day; is that right? 

A. Yes, sir, on the 5th. 

Q. How long had you known this Sonny Wilson? 

A. Well, I had just known him about being up to my 
uncle’s house; he had been coming there during crap games 
and things like that, and I met him up there. 

Q. Did you see him often ? 

A. Well, I hadn’t seen him since that time for about two 
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years, I reckon. That was at the time when I got stabbed 
in the back, in front of his house, in a game. 

I Q. Now, what did you purchase from Sonny Wilson? 

A. Well, I purchased this sword from him and the shirt. 
Q. Those were the only two items? 

. A. Only two things; yes, sir. 

Q. Were you to see him again? 

! A. I -was supposed to have got my money back from him 
i on the 5th, on that same day, that evening, but the police¬ 
men arrested me and locked me up and I had this sword in 
my possession when they arrested me. 

Q. And where did you purchase these articles from 
Sonny Wilson? 

A. Seventh and P Streets, Northwest; next to Dr. Can¬ 
non’s drugstore. 

41 Q. Have you ever been arrested for any crime of 
stealing? 

! A. No, sir, not for no stealing, or nothing like that. 

Q. Have you been arrested for anything else? 

A. Well, for disorderly and misdemeanors. 

Q. Any cuttings? 

A. No, sir. 

Q. Are you sure you have never been arrested for any 
larceny or any stealing? 

A. No, sir. I have been picked up on investigation. 

Q. But you have never been convicted of any stealing? 

A. No, sir. 

Cross-examination. 

Q. Mr. Bartle was talking about purchasing these items. 
You pawned them; is that right, or at least you held them? 
A. Well, see, I held them from Sonny just to make sure I 
i would get my money back for them, 
i Q. How much did you give Sonny? 

42 A. I gave him a dollar and a half on the sword, and 
two dollars on the shirt. 

i Q. And this is the same shirt, isn’t it? 

1 A. Yes, sir; that is the same sword, 

i Q. And this is the shirt you were wearing when you were 

arrested; is that right? 

A. Yes, sir. 

i Q. I got this from you this morning down at the jail; 
is that right? 

A. You got it from me on the 28th. 

Q. Was it on the 28th? 
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a. "y©s 

Q. But this is the shirt? 

A. Yes. 

Q. And this is the shirt you pawned? 

A. That is the one I got from Sonny. 

43 Q. And you tell us that two months before this par¬ 
ticular trouble happened was the last time you had 

been in his apartment; is that correct? 

A. That is right. 

1 Q. About how long was that after he got out of the Army, 
if you know"? 

A. Well, he were out of the service way over a year, I 
know. 

Q. And you had been up there pretty frequently, up until 
the two months before this happened? 

A. No, sir, I haven’t. I was up there way before that, 
but that was during a crap game at night, when there were 
about fifteen or twenty of us in the house then, when the cops 
came. 

Q. Didn’t he tell you to stay out of that place? 

44 A. He never exactly told me to stay out. We had 
some misunderstandings about my sister being there, 

and I didn’t want her there. 

Q. You say, then, that you were not particularly friendly 
at the time this trouble occurred; is that right? 

A. Well, we wasn’t on so good terms as long as my sister 
was there. 

45 Q. August 5 you were convicted here of simple as¬ 
sault; is that right? 

A. That is right. 

Q. And then back in 1940, I guess September 17, assault 
with a deadly weapon, down in Raleigh? 

A. No, sir. 

Q. Well, were you down there in 1940? 

A. I was in- 

Q. Graham, North Carolina? 

A. I was there in 1939. 

1 Q. Well, did you have any trouble down there then, of 
this nature? 

A. I had some trouble then, but it was not assault. 

1 Q. Assault with a dangerous weapon, six months ? 

A. Six months; that is right. 

Q. How about Allegheny County, in 1943, carrying a con¬ 
cealed weapon, assault and battery? 

A. What is that? 

Q. Up in Pittsburgh. 
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A. They had me for carrying a concealed weapon, 
i Q. And you got a year on that, didn’t you? 

A. Yes, sir, I got a year on that. 

! 46 The Court: Do I understand you to say that you 

loaned Sonny Wilson two dollars on this shirt, on 
August 5? 

The Witness: Yes, sir. 

The Court: And you didn’t get a chance to get home be¬ 
fore the police arrested you; is that right? 

The Witness: That is right. In front of the Champlain 
Apartment there was a misunderstanding. That is how I 
got arrested. 

The Court: How did you happen to have the shirt on 
when you were arrested, if you had just loaned money on it 
and had not got home ? 

The Witness: Well, I put this shirt on downtown. 

The Court : No, the red shirt that you had on when you 
were arrested. 

The Witness: That is the one I am talking about, 
47 the same one. 

i The Court: Where did you put it on? 

The Witness: At the District Lunch Service, at 14th 
and T Streets. 

The Court: When did you do that? 

The Witness : On the 5th. 

! The Court: What time of the day? 
i The Witness: Well, I don’t know exactly what time it 
was. There were three or four of us down there and I 
i didn’t pay any attention to the time at all. 

The Court: So you put on this red-colored shirt after 
you loaned the money on it? 

The Witness: Yes, sir. 

; The Court : And you were going to return the shirt that 

same night to Sonny Wilson? 

The Witness: That same night. I told him I w T anted to 
wear the shirt to a dance. 

The Court : What did you do with your own shirt ? What 
kind of shirt did you have on? 

! The Witness : I had on a T-shirt with short sleeves. 

The Court: What did you do with it? 
i The Witness: I had the same one on when I came over 
to the jail, a T-shirt. 

; 48 The Court: Do you request any special instruc¬ 
tions? 

Mr. Bartle : No, your Honor. 

The Court: Mr. Lane? 
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Mr. Lane : Of course, possession of recently stolen prop¬ 
erty, grand larceny. 

The Court: I don’t understand about grand larceny. 
Mr. Lane : There is one count of grand larceny, the sec¬ 
ond count. We ask an instruction on the presumption of 
possession of recently stolen property, if they feel like they 
want to. That is enough to base an inference on. 

The Court: Any other request? 

Mr. Lane : That is all, your Honor. 

Mr. Bartle: No request. 

49 Opening Argument on Behalf of United States 

50 Now, as to that grand larceny, which is the second 
count in the indictment, his Honor will instruct you 

that recent possession of stolen property may of itself alone 
be sufficient for you to find him guilty of that crime. 

You are not forced to, but it alone is enough. 

He was found with it at 1 p. m., in his possession, as the 
officer stated, and as he stated on the stand, with this sword 
in his hand. 

So from that, if you feel, in view of the findings of fact 
you can decide it, however, you are not forced to do so, and 
if you are considering whether that one factor is adequate 
on the grand larceny alone, you can consider what type of 
explanation the man made. 

Did he explain his possession to you? Remember, a long 
distance from w T here he lives, to where his uncle lives, he is 
found on that day of the 5th, the day of his arrest, and states 
that a man turns these very unique chattels over to him at 
7th and P, a different part of the city. 

Do you believe that ? Do you believe it in the face of the 
fact that there were a hundred thousand other men who 
didn’t know it? He is careful to deny he ever saw this on 
his uncle’s mantZepiece, although he had visited there 

51 and had lived there, and his uncle had been back some 
time from the service, and he had this on his mantZe- 

piece. 

I don’t see how you can fail to bring in a verdict on that 
particular count. 

Now, when it comes to the housebreaking, we also rely 
on that as one circumstance. It goes to the housebreaking 
too. Naturally, anyone who has the use of the property of 
crime can be the circumstance, and so forth. 

There was a breaking there, of course. Mr. Walker tells 
you how it was done. That the glass had been taken out of 
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the transom over this locked door, and the locks had been 
changed just recently. 

He told you what other property was missing. Now, as 
to that, all we can say is, in effect, the same thing, that the 
circumstance of having the fruits of the crime within a 
short period of time, and the fact that he knew’ he didn’t 
have the sole opportunity, but he had more oppor- 
52 tunity to get this than a stranger. He knew of its 
existence, lie had been in the place before. He -was 
found with it. That, in conjunction with his explanation, 
which is far-fetched, is enough, I think, for you to bring in 
a verdict also on the first count. 

54 Closing Argument on Behalf of United States 

55 I think his story is entirely incredible, that you 
have nothing of any force to rebut the presumption 
that exists when one has recently stolen property in 

56 his possession, and this is very recent, without ade¬ 
quate explanation. I feel that you should find no 

difficulty in rendering a verdict on both counts. 

Charge to the Jury 

The Court (Tamm, J.): Ladies and gentlemen of the 
jury: 

The introduction of evidence being completed in the case, 
it becomes the Court’s responsibility to instruct you as to 
the law w’hich should guide you in reaching your verdict on 
this case. 

When you retire to the jury room, you will take with you 
a copy of the indictment which has been returned in the 
case. The indictment is not evidence against the defend¬ 
ant. The purpose of the indictment is to inform the defend¬ 
ant of the charges pending against him and the charges 
which he must answer when he comes into Court. The in¬ 
dictment is not evidence against the defendant; it has no 
probative value. Consequently, in your deliberations in 
the jury room, you should not consider the indictment as 
being evidence against the defendant. 

The indictment in this case is in two counts. It charges 
in the first count that on or about August 4, 1949, in the 
District of Columbia, John Wright, this defendant, entered 
the apartment of Luther R. Walker, with the intent to steal 
the property of another. 
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The second count charges that on or about August 4,1949, 
within the District of Columbia, John Wright, that is, the 
defendant, stole the property of Luther R. Walker, 

57 to the value of about $56, consisting of two suits of 
clothes, each of the value of $20; two shirts, each 

shirt of the value of $3; and one sword, of the value of $10. 
i The statutes involved in this indictment are two or pos¬ 
sibly three in number. 

i First, as to the first count of the indictment, the charge is 
known as housebreaking. The District of Columbia Code 
provides that whoever shall, either in the night or in the 
daytime, break and enter, or enter without breaking, any 
apartment or room with intent to take and carry away any 
part thereof or any fixture or other thing, shall be guilty of 
an offense. That is the offense of housebreaking, the offense 
that is charged in the first count of the indictment. 

The second offense charged is the offense of grand 
larceny. The District of Columbia Code provides that who¬ 
ever shall feloniously take and carry away anything of 
value of the amount or value of $50, or upwards, shall be 
guilty of an offense. 

i There is possibly involved in this case a third section of 
the District of Columbia Code, which I will explain to you 
ip a little more detail at the end of mv instructions to you, 
which is known as petty larceny. 

The District of Columbia Code provides that whosoever 
shall feloniously take and carry away any property of value 
of less than $50, shall be guilty of petty larceny. It is 
within your discretion in weighing the evidence in 

58 this case to determine whether the defendant is guilty 
or not guilty of grand larceny, or in the alternative, 

guilty or not guilty of petty larceny, depending upon your 
estimate as a matter of fact of the value of the stolen prop¬ 
erty. 

The law is that the defendant is presumed to be innocent, 
and the burden of proof is on the Government to prove the 
defendant guilty beyond a reasonable doubt. Unless the 
Government sustains this burden and proves beyond a rea¬ 
sonable doubt that the defendant has committed every 
element of the offense charged, then you must find the 
defendant not guilty. 

! As I have said to you, the burden of proof is on the Gov¬ 
ernment to prove the defendant guilty beyond a reasonable 
doubt, but not beyond all doubt whatsoever. 

In other words, the Government must prove the defend¬ 
ant guilty to a moral certainty and to an absolute certainty. 
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As the name implies, a reasonable doubt is a doubt for which 
I you can give a reason to yourself, not a doubt based on 
prejudice, guess, or conjecture. 

Proof beyond a reasonable doubt simply means this: If 
after an impartial comparison and consideration of all of 
the evidence, you can say to yourselves that you are not 
satisfied of the defendant’s guilt, then you have a reason- 
i able doubt. But, if after such impartial comparison and 
consideration of all of the evidence, you can say to your¬ 
selves that you have an abiding conviction of the 
59 defendant’s guilt, such as you would be willing to act 
upon in the more weighty and important matters 
relating to your own affairs, then you have no reasonable 
doubt. 

In other words, proof beyond a reasonable doubt simply 
means that the proof must be such as will result in an abid- 
i ing conviction of the defendant’s guilt on your part and in 
i your mind, such as you would be willing to act upon in the 
i more weighty affairs relating to your own everyday lives. 

In determining whether the Government has established 
the charge against this defendant, you must consider and 
weigh the testimony of all of the witnesses who have ap¬ 
peared before you. 

You are the sole judge of the credibility of the witnesses, 
i In other words, you must determine what witnesses to 
believe and to what extent to believe them. 

If you find that any witness willfully testified falsely as 
i to any material fact concerning which the witness could not 
possibly be mistaken, then you are at liberty, if you deem it 
desirable to do so, to disregard the entire testimony of such 
witness. 

The District of Columbia Code provides that no person 
shall be incompetent to testify in either civil or criminal 
; proceedings by reason of his having been convicted of crime, 
but such fact may be given in evidence to affect his credit 
as a witness. In other words, ladies and gentlemen of the 
jury, the fact that it has been established by the evi- 
i 60 dence that the defendant has been previously con¬ 
victed of crimes is merely to be considered, by you 
i as to the effect such convictions may have on the credibility 
of the defendant as a witness. 

The testimony in this case indicates that the defendant 
was found in possession of certain items of stolen property 
! within a relatively short time after that property had been 
stolen. 
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The law is that the party found in possession of property 
recently stolen is required to account for it, to show that as 
far as he was concerned, his possession was innocent and 
honest. 

If it is accounted for in that way by the party found in 
possession, then possession ceases to be a foundation for a 
presumption of guilt. 

If it is not accounted for in that satisfactory, straight¬ 
forward and truthful way, that would stamp it as an honest 
accounting, then it is a foundation for a presumption of 
guilt against the possessor, that is, the defendant in this 
case. 

If the defendant’s explanation of his possession of the 
property is truthful, if it is apparently honest, if it is not 
contradictory, if it has the indicia of truth connected with 
it, it may cause to pass out of the case the consideration of 
the presumption arising from the possession of the prop¬ 
erty, but if it is not explained in that way, possession be¬ 
comes the foundation of a presumption against the party 
who is thus found in possession of the property. 

61 You are further instructed that while the law makes 
the defendant a competent witness in the case, yet you 
have the right to take into consideration his situation and 
his interest in the result of your verdict and all of the cir¬ 
cumstances which surround it, and to give to his testimony 
only such weight as in your judgment it is fairly entitled. 

I repeat, you are the sole and exclusive judges of the 
facts. I admonish you not to permit your judgment or your 
reason or your intelligence to be swayed by prejudice or 
bias or emotion. You must consider this matter deliberately 
and carefully in the light of the instructions on the law 
which I have given to you, and in reaching your conclusion, 
you must use the same common sense that you would em¬ 
ploy in determining any important matter which you must 
decide during the course of your own affairs. 

It is necessary, of course, that all twelve of you agree 
upon your verdict. The indictment, I repeat again, is in two 
counts. 'With reference to the first count, that of house¬ 
breaking, you may find the defendant either guilty or not 
guilty. With reference to the second count, that is the grand 
larceny count, you may find the defendant guilty or not 
guilty, if you believe that the property stolen was in excess 
of $50. 

If you conclude that the property was not valued at $50, 
you may, as an alternative in the second count, find the 
defendant guilty or not guilty of petty larceny. 
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62 Will counsel approach the bench? 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

The Court: Does the Government request any further 
charge? 

Mr. Lane: No, your Honor. 

The Court: Are there any exceptions to the charge as 
given ? 

Mr. Lane: No, your Honor; not by me. 

The Court: Does the defendant request any further 
charge? 

Mr. Bartle: No, your Honor. 

The Court: Are there any exceptions to the charge as 
given ? 

Mr. Bartle: No, sir. 

The Court: Very well. 

Mr. Lane: I might say, your Honor, that we would not be 
averse to an instruction that such explanation as he offered 
might raise a reasonable doubt in their minds, unless your 
Honor feels you have covered it. 

The Court: I think that is covered by the presumption of 
innocence. 

Mr. Lane: Yes. 

#•••••• 
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65 Filed Oct. 3, 1950. Harry M. Hull, Clerk 

Affidavit 

John Wright, being first duly sworn, deposes and says: 

I am the defendant and appellant in this case. After I 
was sentenced by the District Judge on November 10,1949,1 
wrote out my motion for an appeal in my own handwriting. 
I was at that time locked up in the District Jail. I asked to 
be taken from my cell to see the Jail notary, Mr. Stokes, and 
on November 18,1949 I was taken to his office in the Jail. I 
signed and swore to my motion for an appeal before Mr. 
Stokes and left it with him with an envelope addressed to the 
Clerk of the District Court. I left the paper with Mr. Stokes 
so it w’ould go out in the mail. This was on November 18, 
1949 and I have not seen my motion for an appeal since that 
day. A photostat of the motion is in the record on appeal in 
this case^and is stamped, “Received Nov. 22,1949, Harry M. 
Hull, Clerk.” 

John Wright. 

Subscribed and sworn to before me this 3rd day of Octo¬ 
ber, 1950. 

Harry M. Hull, 

Cleric, 

United States District Court for the District of Columbia, 

By Helen M. McIntosh, 

Deputy Clerk. 

Personally served on me Oct. 3, 1950. 

John D. Lane, 

Asst. U. S. Atty. 
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